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On June 15, 2000, Vali Bennett took the Metroliner from
New York to Phil adel phia, arriving at 30th Street Station at
around 11:30 a.m Upon arrival, his appearance and behavior in
the station attracted the attention of drug enforcenent agents.
After sone conversation between the agents and Bennett, the
agents conducted a search of Bennett's bags. They found fifteen
bricks of cocaine, with a total weight of 16.6 kil ograns.

Bennett was then taken into custody, where he remains.

Bennett's Indictnment charges that he know ngly and
intentionally possessed with intent to distribute nore than 5
kil ograns of a m xture or substance containing a detectable
anount of cocaine, in violation of 21 US. C 8§ 841(a)(1l) &

(b) (1) (A).

Bennett noves to suppress the itens seized fromhimon
June 15. Specifically, he seeks to suppress fifteen clear
pl astic Zip-1ock bags, each containing a white brick-shaped
obj ect wapped in white paper towels; a black and blue "CT"
roll er suitcase containing various articles and allegedly

containing ten bricks of suspected cocaine; and one red and bl ack



backpack containing various articles and allegedly containing

five bricks of suspected cocai ne.

Under |l vi ng Facts

W yesterday heard the testinony of DEA Special Agent
Davi d B. Hughes, which confirnmed and expanded upon the DEA Form 6
he conpl eted on June 15. W al so heard from Agent Hughes's
partner that day, Terrance Bowran, who is specially assigned to
the DEA fromthe Pennsylvania Attorney CGeneral's Ofice.

At the conclusion of this testinony, the defendant
hi msel f took the witness stand and contradi cted nmuch, though not
all, of the testinony of the two | aw enforcenent officers.

Havi ng been presented with inportant and irreconcil able
conflicts in the testinony, we accept that of the | aw enforcenent
officers as far nore credi ble than that of the defendant. The
def endant' s deneanor did not inpress us as that of a credible
Wi tness. By contrast, the two officers were forthright and their
responses to the searching cross-exan nation from defendant's
abl e counsel confirned their credibility for us. Wat follows,
therefore, is based upon what we have found to be the credible
testi nony of Agent Hughes and Agent Bowmran.

Around 11: 00 a.m on June 15, 2000, Agents Hughes and
Bowman arrived at 30th Street Station on an unrel ated
investigation. Both agents were in plain clothes. At about
11: 25 a.m, the Metroliner from New York arrived. At about 11:30

a.m, the agents observed that the | ast person com ng up the



stairwell fromthe platformwas a m ddl e-aged bl ack nal e, whose
cl ot hes and person were dirty and di shevel ed, at |east as
conpared to the other passengers arriving on the sane
Metroliner.' He was carrying a dark suitcase and a red and bl ack
backpack both of which appeared new, and which did not match his
personal appearance. The agents observed the black mal e stand at
the top of stairwell nunber 5 and look to the left and to the
right on several occasions. The black nale appeared to nake eye
contact wwth the agents, and then headed towards the east
entrance to the Station.? The agents saw that the male was
wal ki ng at an unusually sl ow pace and was repeatedly | ooking over
bot h shoul ders.

The agents approached the mal e from behi nd, and nade

contact wwth him The agents identified thensel ves by displaying

'By his own admission, Bennett's description of his
attire that norning — brown jeans “with spots on thenf and a hol e
inthe right leg — did not fit the profile of nost who pay the
rich premumof a Metroliner ticket.

*The defendant adnitted to us that he has lived in
Phi | adel phia all his life, and was on June 15 returning to his
honme at 268 South 60th Street. Gven that his residence is in
West Phi | adel phia, one m ght wonder why he woul d wal k east rather
than west to get to his hone. |If he were taking public
transportation, in order to get to the Market Street Subway or to
one of the Subway Surface routes, he would have to wal k west.
Al t hough he coul d have gotten to a taxi on the east side, there
is no rational reason why any lifelong resident of the Cty would
add to the taxi fare by using the bank of cabs on the east side
rather than on the west. W take judicial notice of these points
of local interest because they underscore the likely inference
that, as the agents testified, Bennett was deliberately wal ki ng
away fromthem when he noticed that their eyes were upon him
This smal|l point, therefore, is one of many indicia corroborating
the credibility of the officers' testinony and underm ni ng
Bennett's.



their badges and photo identification and politely asked if they
could speak to him 1In response, the nmale turned to them and
stated, "Yeah, what's up?" The agents initially noted the odor
of al cohol on the male's breath. The agents al so observed that
the mal e was extrenely and unusual ly nervous: he was trenbling
and the left side of his lip was tw tching.

Agent Hughes asked the male for identification and the
mal e responded that he had none, but stated that his name was
Wali Bennett, with a date of birth of May 28, 1960. Agent Hughes
t hen asked where Bennett was comng fromand going to. Bennett
responded that he was com ng from Brooklyn, New York and was
headed to his residence at 268 S. 60'" Street in Phil adel phi a.
Agent Hughes asked Bennett for his train ticket, but Bennett
replied that he had left it on the train.

During this sequence of questions and responses, the
agents noted that Bennett failed to nake eye contact, kept his
head | owered in a downward position, and stammrered. ?

Agent Hughes then reportedly spoke to Bennett about
narcotics enforcenent. He explained to Bennett that he and Agent
Bowman worked for the DEA and their focus was to intercept the
fl ow of narcotics. Agent Hughes inforned Bennett that drugs are
frequently transported by planes, trains, buses and cars, and

al so that he was famliar with drug couriers' nethods used in

]I nterestingly, Bennett avoided eye contact throughout
his testinony before us, and spoke with his head | ooki ng down.
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conceal ing narcotics. Agent Hughes al so nentioned to Bennett
that New York was a major drug source city for drugs.

The agents saw Bennett get progressively nore nervous
as this disquisition on the drug trade went on. They even
noticed that Bennett's carotid artery was pulsating on the |eft
side of his neck during the discussion.

Agent Hughes next asked Bennett if he had possession of
any narcotics, weapons, or anything else illegal. Bennett
reportedly responded that he had sonme al cohol that m ght be
untaxed. At this point, Hughes and Bowran concl uded that, based
on the totality of the circunstances, there m ght be sone
crimnal activity afoot.

Hughes then asked Bennett to consent to a search of his
| uggage. He said, "M. Bennett, do you have any problemwth
nmysel f or Agent Bowman searching your |uggage for narcotics or
anything of an illegal nature?" Bennett replied, "Go ahead”,
handed Bowran the backpack, took a deep breath and | owered his
head. The follow ng coll oquy ensued:

Agent Bowman: "Are you sure there is nothing
else in here that you want to tell ne about ?"

Bennett: "There is sonething else in there".
Agent Bowman: "Wat, ' Coke' ?"

Bennett: "Yeah, 'Coke'."

Agent Bowman: "One or two bricks?”

Bennett (lowering his head and si ghing):
"It's a whole lot nore than that."

Agent Hughes: "How many?"

5



Bennett: "Fifteen."

See DEA-6, p. 3, Y 6, attached to defendant's notion. *

At this point, the agents detained Bennett and escorted
himto a bench in a secluded part of the east section of 30th
Street Station. There, the agents conducted a hand search of the
backpack, finding five bricks of cocaine. At about 11:40 a.m,
Agent Hughes pl aced Bennett under arrest and gave him M randa
war ni ngs i n accordance with DEA Form 13. Hughes and Bowmran then
searched the suitcase, finding ten nore bricks. Bennett was

subsequently transported to the Phil adel phia DEA offi ce.

1. Analysis

A. Bennett Was Not “Sei zed”
For Fourth Anmendnent Purposes

Bennett argues that his encounter with the agents
constitutes a Fourth Amendnment seizure that requires
justification by probable cause, not nerely reasonabl e suspi ci on.
Consequently, he contends that the questioning at 30th Street
Station constituted a custodial interrogation, which requires
that the suspect be given his Mranda warnings. Al agree he was
not given such warnings during the encounter.

Bennett maintains that the contact wwth the agents was
intrusive and was nore than a "nere encounter” or "investigative

detention". |In particular, he contends that the agents comenced

“As noted above, in his testinony Agent Hughes
explicitly adopted the statenents he recorded when he prepared
t he DEA-6 on June 16.



a search at the point when they asked himif he was in possession
of "narcotics, weapons, or anything of an illegal nature", and
Bennett was not given M randa warni ngs before this point.

Further, Bennett notes that he did not initiate the conversation
that led to his adm ssions.

That is to say, Bennett's contention is not just that
his interaction with the agents was a seizure, but rather that he
was effectively in full custody as a result of the encounter,
such that M randa warni ngs were necessary prior to any
guestioning. Because the Mranda warni ngs were not given, so the
argunment goes, the consent to the search and the itens recovered
are the fruit of the poisonous tree and nust be suppressed. °

The CGovernnent contends that there was no seizure of
t he defendant at all, and therefore there is no need for a
showi ng of reasonabl e suspicion, nor any need for the defendant
to have been given M randa warnings.

The parties agree that the standard for whether an
i ndividual is "seized" for purposes of the Fourth Amendnent is

set forth in Florida v. Bostick, 501 U S. 429, 111 S. Ct. 2382

(1991). As Bostick held:

Qur cases nmake it clear that a seizure does
not occur sinply because a police officer
approaches an individual and asks a few

°Bennett goes on to note that although there is an
"i ndependent source" doctrine as an exception to the "fruit of
t he poi sonous tree" doctrine, there is nothing here to show that
there was i ndependent source justification for the search. The
Governnent's response does not raise any argunent with respect to
this point.



guestions. So long as a reasonabl e person
woul d feel free to disregard the police and
go about his business, the encounter is
consensual and no reasonabl e suspicion is
required. The encounter wll not trigger
Fourth Anmendnent scrutiny unless it loses its
consensual nature.

Bostick, 501 U S. at 434, 111 S. . at 2386 (internal quotation
marks and citations omtted). The Court also held that "[o]nly
when the officer, by neans of physical force or show of

authority, has in sonme way restrained the |iberty of a citizen
may we conclude that a 'seizure' has occurred.” 1d., 501 U S at

434, 111 S. C. at 2386 (quoting Terry v. Chio, 392 U.S. 1, 19

n.16, 88 S. Ct. 1868, 1879 n.16 (1968)).

The Suprene Court has also held that contact between
| aw enforcenent agents and an individual, in which the agents
"sinply ask if [the individual] would step aside and talk with
them', is a "consensual encounter that inplicates no Fourth

Amendnent interest," Florida v. Rodriguez, 469 U S. 1, 5-6, 105

S. C. 308, 311 (1984). \While our Court of Appeals has

guesti oned whet her an encounter such as described in Rodriguez
truly represents a situation where a reasonabl e person would fee
free to ignore the agents and nove on, it neverthel ess concl uded
"we are not free to substitute our judgnment on this question for

the Suprene Court's," United States v. Thane, 846 F.2d 200, 202

(3d Gir. 1988).
On the other hand, the Suprene Court has al so held that
"[a] sking for and exam ning [the defendant's] [airline] ticket

and his driver's |license were no doubt perm ssible in thensel ves,
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but when the officers identified thensel ves as narcotics agents,
told [the defendant] the he was suspected of transporting
narcotics, and asked [the defendant] to acconpany themto the
police room while retaining his ticket and driver's |license and
Wi thout indicating in any way that [the defendant] was free to
depart, [the defendant] was effectively seized for the purposes

of the Fourth Amendnent," Florida v. Royer, 460 U S. 491, 501

103 S. C. 1319, 1326 (1983).

Thus, on the principles expressed in Bostick, to
det erm ne whet her Bennett was "seized" for Fourth Amendnent
pur poses during his encounter wwth the agents -- and in
particul ar whether he was “seized” at the point where he was
asked if he had any narcotics on him-- we nust ask whet her under
the totality of the circunmstances® Bennett woul d not reasonably
have felt free to | eave or, conversely, whether the agents had by
sonme show of authority or use of force restrained a reasonabl e,
i nnocent person in Bennett's situation.

I n support of its position, the Governnment cites to two
Third Grcuit cases wth facts simlar to ours in which our Court
of Appeals found that agents' actions had not led to a "seizure".
Because of these cases' significance, they deserve consideration

in sone detail.

®See United States v. Kim 27 F.3d 947, 951 (3d GCir.
1994) ("In our assessnment of the encounter, we nust accord al
factors an appropriate weight rather than treat any one factor as
di spositive.")




The first case is United States v. Thane, 846 F.2d 200

(3d Gr. 1988), where the panel found that the defendant's
consent to a sniff test of his |uggage was voluntary during
another 30th Street Station encounter. Specifically, Thame (a
former Phil adel phia police officer) was on an Antrak train from
Fl orida to Phil adel phia, which arrived in Philadel phia at 30th
Street Station. He was followed fromthe platformto the | obby
by two agents who had been alerted to | ook for himby an Antrak
investigator. Once in the waiting area, one of the agents cane
up beside Thane, identified hinself, and asked Thane if they
could tal k. Thame agreed, and upon questioning (while still

wal king along) told the agent his nanme and that he had j ust
arrived fromFlorida. Upon request, Thane gave the agent his
train ticket, comng to a halt in order to do so, and
subsequently gave the agent his identification. At this point, a
second agent cane up and identified hinself, and the agents
expl ai ned that they were working in narcotics interdiction and
wer e seeki ng cooperation from passengers fromsource cities |like
M am and Fort Lauderdale. They then asked if Thanme woul d
consent to a search, but Thanme declined. They next asked Thane
if he would consent to a dog sniff of his |luggage, and he agreed.
On this, they al so asked Thane to acconpany themto the Antrak
police office for the search, and he again agreed. The dog
alerted to Thane's baggage, a warrant was obtained on that basis,
and drugs were found in Thane's |uggage. See Thane, 846 F.2d at

201-02.
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On these facts, the Thane panel found that the initial
request for Thanme's ticket and identification was perm ssible,
especially in light of the fact that the agents did not restrain
him block his path, or otherw se control his novenent by
retaining his papers. See id. at 203. The panel also rejected
Thanme's claimthat he had been “seized” prior to his consent to
the sniff test -- in particular, his claimthat he had becone
sei zed at the point where he refused the search of his bags. The
panel concluded that Thane was not under custodial restraint when
he consented to the sniff test, noting that the officers did not
tell himthat he was a suspect, but rather only told himthat
t hey were seeking cooperation from passengers arriving from
source areas. See id.

It is hard to m ss the congruencies of Thane's facts
and those here. |Indeed, an exam nation of the agents' behavior
here, fromthe initial contact up through their discussion of
their job in interdicting drugs, alnost seens as if it were
designed to follow the path the Thane panel approved. It is true
that one difference in the behavior of the agents here fromthat
in Thane is that the agents in this case asked Bennett if he had
any illegal substances in the bags prior to seeking consent for a
search, while in Thane the agents proceeded directly to request
the search w thout asking the question regardi ng possession of
i1l egal substances.

Bennett seeks to distinguish Thane, arguing that its

facts are "not instructive" because Thane invol ved the question
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of the defendant's consent to a dog sniff in a private setting’.
Whil e Bennett is correct that the ultimate issue in Thane was
whet her his consent to the dog sniff was voluntary, in the
process of that analysis the Court of Appeals concluded that
Thanme was not seized prior to his consent. It is the simlarity
bet ween the agents' approach to, and their initial questioning
of, Thanme and their approach to Bennett that to us makes Thane
compel I'i ng.

The second "simlar" case the Governnment cites is

United States v. Kim 27 F.3d 947 (3d Cr. 1994), in which the

panel found that an encounter between an agent and a defendant on
atrain did not lead to a seizure. Specifically, Kiminvolved a
DEA speci al agent who observed Kimand his friend Youn on an
Anmtrak train when it stopped at Al buquerque en route from Los
Angel es to Chicago. The agent, acconpanied by a second officer
who subsequently stayed out of sight, went to the sl eeper
roonette that Kimand Youn occupied -- which, the panel noted,
was in a relatively busy part of the train in terns of passenger
foot traffic -- and knocked on the door. Wen the two occupants
opened the door, the agent said, "How are you guys doing? |'m
with the police departnent,"” and showed his badge to Kim and

Youn. During the subsequent conversation, the agent knelt in the

'On the other hand, Bennett does extensively quote the
dicta from Thane, noted above, that casts aspersions on the
Suprenme Court's finding in Rodriguez that a reasonabl e person
greeted by federal agents asking for identification would fee
free to wal k away. Like our Court of Appeals, we, too, nust
foll ow the Suprenme Court on this issue.
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hal | way, but did not block the doorway or enter the roonette.

The agent inquired as to the nen's origin, destination, and

resi dence, and then asked for their tickets, which the nen
produced. The agent then told the nen that he worked for the DEA
and that there had been problens with people snuggling drugs out
of LA on the train. Wereupon the agent asked, "You guys don't
have drugs in your |uggage today, do you?". Kimsaid, "No". The
agent then asked, "Wuld you voluntarily consent for nme to
search”, and Ki manswered, "Sure". The agents found drugs in the
| uggage, sealed in cans marked "Naturade All-Natural Vegetable
Protein". See Kim 27 F.3d at 949-50.

On these facts, the panel majority found that there was
no seizure.® 1In discussing the encounter, the majority noted
that the agent was in plain clothes, did not show his weapon, and
addressed the defendants politely.® See id. at 951-52. The
panel addressed the issue of the nature of the questions asked by
the agent, a significant natter here:

Kim contends that [the agent] asked focused

and potentially incrimnating questions.

When asked such questions, Kim argues, "an
i nnocent passenger may well feel obligated to

8Judge Cowan's opi nion was joined by the |ate Judge
Hut chi nson. Judge Becker dissented, arguing that the agent had
in fact seized Ki mbecause he confronted Kimin a non-public part
of the train, blocked Kimis exit fromthe roonette, asked Kim
"focused and incrimnating questions”, and never advised Kimthat
he could term nate the encounter, see Kim 27 F.3d at 961.

°Anot her |ine of the analysis focused on the question,
not present in this case, of whether the fact that the encounter
occurred in a "confined" setting turned it into a seizure, which
t he panel resolved in the negative.
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denonstrate innocence by cooperation," . . .
and "a guilty passenger nust feel terrorized
and trapped.” Kimpoints to a question that
Smal | asked: "You guys don't have drugs in
your | uggage today, do you?" First, we do
not believe this question was accusational.
The tone of the question in no way inplied
that [the agent] accused or believed that Kim
had drugs in his possession; it was nerely an
i nquiry.

Secondly, what a guilty passenger woul d feel
and how he would react are irrelevant to our
anal ysi s because "the 'reasonabl e person'

t est presupposes an innocent person."
Bostick, 501 U S. at 438, 111 S. Ct. at 2388.
We do not believe an innocent person would
feel conpelled to cooperate with police by
sonme potentially incrimnating questions.

We therefore hold that potentially
incrimnating questions do not by thensel ves
make an encounter coercive. In so ruling, we
note that Kimcites to only one question [by
the agent], and thus the case does not
present the scenario of repeated and

persi stent questioning of an individual,

whi ch was found to constitute an
investigative stop in United States v.
Savage, 889 F.2d 1113, 1117-18 (D.C. Gir.
1989) (sone citations omtted). *°

Kim 27 F.3d at 953. %1

“The panel went on to reject Kimi's claimthat the way
in which the questions were asked was coercive on evidence that
the agent was polite and snmooth in his delivery (the agent had
tape recorded the encounter with Kimvia a hidden recorder).

“As noted above, Judge Becker dissented, arguing that
t he asking of these questions mlitated towards characterizing
the encounter as a seizure. Judge Becker believed that when the
agent asked the nmen if they had any drugs imrediately after he
had told them that he was a DEA agent |ooking for drug
traffickers, the question transmtted the nessage to the nen that
they were suspects, see Kim 27 F.3d at 965. Judge Becker al so
found that the blunt and direct nature of the questions,

(continued...)
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Agai n, the Government stresses the simlarity between
Kinis facts and Bennett's. |In particular, the Governnent points
to the facts in both cases that the agents were in plain clothes,
politely introduced thensel ves and asked to speak to the
defendants. In both cases, the defendants voluntarily agreed to
speak with the agents and the agents did not physically inpede
t he defendants' novenent.

Bennett seeks to distinguish Kim by arguing that
because there is no claimhere that the environment (in Kim the
train conpartnent) was itself inherently coercive, Kim does not
i nform our decision. However, as discussed above, the Kim
maj ority was assessing all of the circunstances, of which the
environment was only one. The panel mgjority also considered the
agent's street clothes and polite deneanor, as well as the nature
of the questions, in arriving at the conclusion that there was no
sei zure.

Kim stands for the proposition that an agent can indeed
ask an "informational" question of the sort that Agent Hughes did
here, nanely asking if the suspect had any illegal materials. On

t he ot her hand, one distinction between Kim and Bennett's case i s

H(. .. continued)

notw t hstandi ng that they were put in a polite tone of voice,
made theminherently coercive, see Kim 27 F.3d at 966. Judge
Becker stressed that while perhaps no single one of the

ci rcunst ances nade the encounter a per se seizure, the totality
of the circunstances did create a seizure; he also concl uded that
t he agent had no basis for reasonabl e suspicion to do an

i nvestigative stop, so that the fact that the encounter was a

sei zure absent reasonabl e suspicion created a Fourth Amendnent
violation, see Kim 27 F.3d at 966 n.5.
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that the agent here did ask the question a second tinme before
Bennett admtted that there was cocaine. This could conceivably
fall into the "repeated question" category the Kim panel

di scussed in the passage quoted above, where it noted that
repeat ed questioning mght turn an encounter into an

i nvestigative stop.

On the totality of the circunstances, however, we
conclude that Bennett was not “seized” here. The agents were in
pl ain clothes, were evidently polite in their conversation, and
did not physically prevent Bennett fromleaving the station. *?
They never brandi shed their guns, or even exposed them | ndeed,
the encounter occurred in that nost public of places, the
cavernous 30th Street Station, in the mddle of a work day. The
agents' behavior was, in all, very simlar to what the agents did
in Thame and Kim which in both instances was found not to | ead

to a seizure.

’The case presented here is quite distinct fromthat
in Florida v. Royer, cited above, in which the Suprene Court
found that a seizure had occurred. Here, for exanple, the agents
did not retain Bennett's ticket or identification (for indeed he
had none), nor did they take himto a police room To the
contrary, all of the relevant activity took place in the busy
open space of a vast train station.

“While the agents did ask Bennett twi ce about his
possessi on of contraband, we cannot see that this rendered the
encounter coercive in such a way as to constitute a stop.

Mor eover, the second inquiry occurred after Bennett had consented
to the search.
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As Bennett was not seized, there is no Fourth Amendnent
i ssue regarding the agents' questioning nor regarding their

request for a consent search.

B. Alternatively, This Was a Terry Stop

In response to Bennett's claimthat he was seized, the
Governnent argues that, even if he was, the agents had reasonabl e
suspicion to believe that Bennett was engaged in crimnal
activity, and therefore could stop him ask hi mquestions, and
gain his consent to the search. |In particular, Bennett met the
profile for a drug courier. Thus, even if there was a sei zure,
it was not in violation of the Fourth Anendnent. Although
Bennett filed a reply brief, he failed to argue that there was no
reasonabl e suspi ci on.

“In Terry v. Gnhio, 392 U.S. 1, 30, 88 S. Ct. 1868,

1884-85, 20 L.Ed.2d 889, (1968), [the Suprene Court] held that
the police can stop and briefly detain a person for investigative
purposes if the officer has a reasonabl e suspicion supported by
articulable facts that crimnal activity 'nmay be afoot', even if

the officer |acks probable cause,” United States v. Sokol ow, 490

us 1, 7, 109 S. C. 1581, 1585 (1989). As justification for
such a stop, the agent nust be able "to articul ate sonething nore
than an inchoate and unparticul ari zed suspi cion or 'hunch', k"
Sokolow, 490 U.S. at 7, 109 S. C. at 1585 (internal quotation
mar ks omtted), as the Fourth Anendnent requires some "m ni nal

| evel of objective justification" for the stop, 1d. (quoting INS
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v. Delgado, 466 US. 210, 217, 104 S. C. 1758, 1763 (1984)). The

standard for this sort of stop is less than that for probable
cause, which itself has been defined as "a fair probability that
contraband or evidence of a crinme will be found," Sokolow, 490

US at 7, 109 S. C. at 1585 (quoting lllinois v. Gates, 462

U S. 213, 238, 103 S. Ct. 2317, 2332 (1983)).

As with the question of whether there was a sei zure,
our exam nation of the existence of reasonable suspicion is on an
anal ysis of the totality of the circunstances®. Thus, the
concept of reasonable suspicion is not readily reduced to a set

of neat |legal rules, see Sokolow, 490 U S at 7-8, 109 S. C

1585.

I n Sokol ow, the Suprene Court held that the reasonable
suspi ci on anal ysis was not changed -- which is to say that the
Gover nnent need not nmake a greater showi ng -- when the

def endant' s behavior net a "drug courier profile", see Sokol ow,

490 U. S. at 10, 109 S. C. at 1587. The Court found that while
the agent nust be able to articulate the factors that led himto
the conclusion to stop the individual, the fact that such factors
were set forth as part of a profile did not detract fromtheir
"evidentiary significance as seen by a trained agent," Sokol ow,

490 U.S. at 10, 109 S. C. at 1587.

“*We have long held that the 'touchstone of the Fourth
Amendnent is reasonabl eness'. Reasonableness, in turn, is
nmeasured in objective ternms by examining the totality of the
circunstances."” Chio v. Robinette, 519 U S. 33, 39, 117 S. Ct.
417, 421 (quoting Florida v. Jineno, 500 U S. 248, 250, 111 S
Ct. 1801, 1803 (1991)).
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Here, even before asking Bennett a single question, the
agents observed that:

. he behaved in an unusual fashion upon arriving at
30'" Street Station

. he carried brand new | uggage which did not match
hi s di shevel ed dress

. he was arriving on a train froma known drug
source city

. upon meki ng eye contact with the agents, he began
to wal k toward the eastern exit while | ooking
repeat edly over both shoul ders.

Upon approachi ng Bennett and asking for his ticket and

identification, the agents further |earned that:

. he had i ndeed travel ed from New York
. he had left his ticket on the train
. he didn't have any identification.

According to the Governnent, Bennett net a profile for
a drug courier, nanely, that drug couriers often travel with
false or no identification to conceal their identity, and often
travel with new |l uggage, because the luggage is only used to
carry the drugs, not for normal travel. Also, Bennett's visible
nervousness, greater than that which m ght be expected of an
average person in a train station, suggested that crim nal
activity mght be afoot.

M randa rights do not apply during a Terry-type

i nvestigative stop. "It is settled that the safeguards
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prescri bed by M randa becone applicable as soon as a suspect's
freedomof action is curtailed to a 'degree associated with

formal arrest,'" Berkener v. MCarty, 468 U. S. 420, 440, 104 S

Ct. 3138, 3150 (1984) (quoting California v. Beheler, 463 U S.

1121, 1125, 103 S. C. 3517, 3520 (1983)) **. Thus, even if this
was a seizure, and an investigative Terry stop, the fact that the
agents failed to give antecedent M randa warni ngs woul d not
render their subsequent questions inperm ssible.

Based upon the inconsistencies in Bennett's appearance,
and his odd behavior, coupled with his conduct and nervousness
when the agents initially approached him the agents had
reasonabl e suspicion to seize Bennett for the purposes of a Terry
i nvestigative stop, even before Bennett told them (in response to
Speci al Agent Hughes's question) that he indeed had contraband in
his bag. To the extent that he was so seized, there was, as
not ed above, no requirenment that he receive M randa warnings, nor
any Fourth Anmendnent bar to the agents' request for a consent

search. ¢

C. Consent To The Bags' Search

*Berkener held that Mranda warnings are not required
during traffic stops, which the Court noted were "anal ogous” to
Terry stops, see Berkener, 468 U S. at 439, 104 S. C. 3150.

W al so explicitly find that to the extent Bennett
was seized during the encounter leading to the search, it was
certainly not to the level of a full custodial arrest, as he
cont ends.
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Bennett argues that the "overly coercive" atnosphere
created by the agents rendered his consent to the search
involuntary. Bennett's argunent appears to be that irrespective
of whet her he was “seized”, the consent the agents obtai ned was
not voluntary so that the fruits of the search nust be
suppressed. In particular, Bennett notes that the agents never
advi sed himthat he was free to | eave, but rather the agents'
"custodial interrogation" began imediately after they accosted
him He contends that he does not have nuch experience with | aw
enforcenent (his crimnal history check evidently cane out
negative), and his counsel suggests that he nay have been
i npai red, given that the agents snelled al cohol on him Thus, on
the totality of the circunstances, Bennett clains his consent was
not voluntary.

The Governnent agrees that we nust |ook to the totality
of the circunstances, but points to the facts that the agents did
not physically restrain or coerce Bennett and that Bennett's
perm ssion to search was unanbi guous. *’ Thus, the Governnent
concl udes that the consent was indeed voluntary.

"[When the subject of the search is not in custody and
the State attenpts to justify a search on the basis of his
consent, the Fourth and Fourteenth Amendnments require that it
denonstrate that the consent was in fact voluntarily given, and

not the result of duress or coercion, express or inplied.

“"That is, there is no credible evidence that once
gi ven, the consent was ever qualified or revoked.
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Vol untariness is a question of fact to be determned fromall the
ci rcunstances, and while the subject's know edge of a right to
refuse is a factor to be taken into account, the prosecution is
not required to denonstrate such know edge as a prerequisite to

establishing a voluntary consent."” Schneckloth v. Bustanente,

412 U.S. 218, 248-49, 93 S. Ct. 2041, 2059 (1973) *®, see also

Bostick, 501 U. S. at 431, 111 S. . at 2384 ("W have held that
the Fourth Amendnent permts police officers to approach
i ndividual s at randomin airport |obbies and other public places
to ask them questions and to request consent to search their
| uggage, so long as a reasonabl e person woul d understand that he
or she could refuse to cooperate.").

"[ W het her consent was given is to be resolved by
exam ning all relevant factors, w thout giving dispositive effect
to any single criterion. Certain factors that courts consider in
det er m ni ng whet her confessions were voluntary, such as the age
of the accused, his education, his intelligence, whether he was
advi sed of his constitutional rights, and whether the questioning
was repeated and prolonged are rel evant to our exam nation."

United States v. Kim 27 F.3d 947, 955 (3d Cr. 1994) (citations

omtted); see also Bustanmente, 412 U S. at 229, 93 S. C. at 2049

("I'n examining all the surrounding circunstances to determne if

in fact the consent to search was coerced, account nust be taken

8| n Bustanente, the defendant had argued t hat
know edge of the right to refuse the search was in fact a
prerequisite for voluntary search; as seen in the passage, the
Suprenme Court di sagreed.
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of subtly coercive police questions, as well as the possibly
vul nerabl e subjective state of the person who consents.").

As noted above, the Governnent does not need to inform
sonmeone of his right to refuse a consent search before eliciting
consent (although whet her the defendant knew of his right to
refuse is a factor we consider). Mreover, the agents need not
informa detainee that he is free to go prior to obtaining

vol untary consent to search, see United States v. Robinette, 519

U S. 33, 39-40, 117 S. C. 417, 421 (1996).

Exam ning these various factors in their totality, we
note that Bennett was 40 years old at the tine of the search
Bennett testified that he got up to twelfth grade at West
Phi | adel phia H gh School, and there is nothing to suggest he had
substandard intelligence or I ess than the experience one woul d
expect of a mddle-aged man -- to the contrary, he was an
articulate, well-spoken (if not credible) witness before us. It
is true that Bennett was not inforned of his constitutional
rights prior to requesting consent, or of his right to either
wal k away or to refuse the search. The agents, however, did not
repetitively question himbefore obtaining consent, although they
prefaced the request to search by asking if Bennett had anyt hing
illegal on himwhich, rather notably, Bennett answered in the
affirmative, stating that he may have had sone untaxed al cohol .

Wil e the agents did snell alcohol on Bennett's person and
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breath, they testified that he did not appear intoxicated or
i mpai red. *°

The only reason that the encounter may have seened
"coercive" to Bennett was that he knew that he had fifteen bricks
of cocaine in his bags. As noted above, it is well-settled that
t he hypot hesi zed reasonabl e person in these cases is an i nnocent
person. It is nost unlikely that the atnosphere was i ndeed so
coercive in that nost public of places to render the consent
involuntary. We therefore conclude that the consent was
vol untary.

In sum we conclude that the agents did not seize
Bennett. To the extent that they did seize him they were
justified in doing so by reasonable suspicion, and in any event
Bennett voluntarily consented to the search that disclosed the

cocaine. We will therefore deny Bennett's notion to suppress.

Bennett's counsel elicited no testinony fromthe
def endant to show that he was inpaired. By contrast, Agent
Hughes, who as a Maryland State Trooper for over five years had
much experience with DU cases, credibly testified that Bennett
showed no evi dence of inpairnment from al cohol consunption
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
WALI BENNETT : NO. 00-409
ORDER

AND NOW this 20th day of Septenber, 2000, upon
consi deration of defendant's notion to suppress physical evidence
(docket no. 22), and the Governnent's opposition thereto, and
after a hearing yesterday, and for the reason set forth in the
acconpanyi ng nmenorandum it is hereby ORDERED that the
def endant’'s notion is DEN ED.

BY THE COURT:

Stewart Dal zell, J.



